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Property/ Contributions of Publicly Traded Stock to Private Foundati ons

SUMVARY

This bill would provide that charitable contributions of appreciated property
woul d no | onger be considered a preference itemfor purposes of the alternative
mni nrumtax (AMI) and would allow the fair market value (FM) of publicly traded
stock (as opposed to the basis of the stock) contributed to certain private
foundati ons as the anmpbunt of the charitable contribution deduction. These two
items are current federal |aw

EFFECTI VE/ OPERATI VE DATE

As a tax levy, this bill wuld be effective i medi ately upon signature and woul d
be operative for taxable or incone years beginning on or after January 1, 2000.

LEG SLATI VE H STORY

AB 2073 (1995-96)(failed in Senate Revenue and Taxation Committee), SB 14 (1995-
96) (failed in Senate Appropriations), AB 265 (1997-98)(held at the Assenbly
Desk), AB 2258 (1997-98)(failed in Assenbly Appropriations), and SB 1300 (1997-
98) (i nconme tax provisions amended out) would have confornmed to the federa
treatment of contributions of appreciated property. SB 1300 al so woul d have
confornmed to the federal treatnent of publicly traded stock to private

f oundati ons.

AB 1208 and SB 1430 are being considered in the present session and woul d conform
to the federal treatnment of contributions of appreciated property.

SPECI FI C FI NDI NGS

Exi sting state and federal |aws all ow deductions fromincone for charitable
contributions. Individuals generally can deduct anmpunts up to 30% of their
adj usted gross inconme for contributions of appreciated property to qualified
charities. Corporations can deduct anounts up to 10% of their taxable income.

Under federal and state |laws, in conputing taxable income, an individual who
item zes deductions generally is allowed to deduct the FW of property, including
certain appreciated property, contributed to a charitable organization, other
than private foundations. However, in the case of a charitable contri bution of

i nventory, other ordinary incone property or short-termcapital gain property,
the amount of the deduction is |limted to the taxpayer's basis in the property.
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In the case of a charitable contribution of tangible personal property, the
taxpayer’s deduction is limted to the adjusted basis in the property if the use
by the recipient charitable organization is unrelated to the organization’'s tax-
exenpt purpose.

Under federal and state |law, the anmpbunt of the charitable contribution deduction
for gifts of appreciated property to private foundations is generally limted to
the FMW of the property reduced by any |long-termgain that would have resulted
had the property been sold for its FMW/ (generally, the deduction is limted to
the basis of the property.) Under federal |aw, since 1984, a gift of qualified
appreciated stock to a private foundation is not limted to the basis of the
stock. The FMW of the stock is deductible as a contribution. Qualified

appreci ated stock is defined as stock for which market quotations are readily
avai |l abl e on an established securities market (the stock nust be publicly
traded.) \When the federal provision for contributions of publicly traded stock
to private foundations was enacted in 1984, it contained a sunset date of
December 31, 1994. The federal provision was extended in increnents of 12 to 18
nmonths. In 1998, the special provision for the donation of publicly traded stock
to private foundati on becane permanent.

California |l aw confornmed to the federal rule regarding the deduction for a
contribution of publicly traded stock to private foundations until its federa
sunset on Decenber 31, 1994. California has not conforned to any of the
extensi ons or the 1998 federal change making the special rule permanent.
Therefore, under California law all charitable contributions to private
foundations are generally limted to the basis of the property being donated.

Under federal law, charitable contributions of appreciated property are not
treated as tax preference itens. Prior to 1992, charitable contributions of
appreci ated property were treated as a preference item

Under state |aw, for purposes of conputing AMI, the amobunt of any deduction
(generally the fair market value) for charitable contributions of appreciated
property (real, personal, or intangible) that exceeds the taxpayer’'s adjusted
basis in the property is treated as a tax preference item |n npost cases, the
B&CTL AMI cal cul ation is not inpacted because the all owable charitable
contribution deduction for regular tax is limted to the adjusted basis of the
contributed property.

This bill would conform California law to existing federal |aw by repealing the
provi sions that:

= Treat the deduction for an appreciated property charitable contribution as an
itemof tax preference for AMI purposes.

= Limt a charitable contribution of publicly traded stock to private foundations
to the taxpayer’s basis in the stock.

Pol i cy Consi derati ons

Conforming California law to federal law sinplifies the preparation of
California tax returns. This bill confornms to two federal provisions, thus
maki ng the preparation of California tax returns easier for sonme taxpayers.
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Techni cal Consi derati ons

Conforming to the federal treatnment of gifts of appreciated property under
the Bank and Corporation Tax Law woul d require the renoval of a federa
reference in B&CTL section 23456. Anmendnent 1 would renove this reference.

FI SCAL | MPACT

Departnmental Costs

This bill would not significantly inpact the departnment’s costs.

Tax Revenue Esti mate

Revenue | osses are estimated as fol |l ows:

Fi scal Year Cash Fl ow I npact
Ef fective 1/1/00
Enacted after June 30, 2000
(In MI1Iions)
2000- 01 2001- 02 2002- 02
AMT Charitable ($10) ($10) (%$10)
contributions
Deducti on of ($8) ($8) ($8)
Publicly
Traded Stock
Tot al ($18) ($18) ($18)

Thi s anal ysis does not consider the possible changes in enpl oynent, personal
i ncome, or gross state product that could result fromthis neasure.

Tax Revenue Di scussi on

The estimated revenue | oss for these provisions has been significantly

i ncreased in conparison to estimates in prior years. This increase is due
to considerable increases in the fair market val ues associated wth the
types of assets subject to this proposal, nanely stock and real property.

BOARD POSI TI ON

Pendi ng.
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FRANCHI SE TAX BOARD S
PROPCSED AMENDMENTS TO SB 1760
As I ntroduced February 23, 2K

AVENDMENT 1
SECTION . Section 23456 of the Revenue and Taxati on Code is anended to read:

23456. For purposes of this part, Section 56 of the
Internal Revenue Code is nodified as foll ows:

(a) (1) Section 56(a)(2) of the Internal Revenue Code,
relating to mning exploration and devel opnent costs, shall apply only
to expenses incurred during inconme years beginning on or after January
1, 1988.

(2) Section 56(a)(5) of the Internal Revenue Code, relating
to pollution control facilities, shall apply only to anounts all owabl e
as a deduction under Section 24372. 3.

(3) (A) Section 56(a)(6) of the Internal Revenue Code, as
in effect on January 1, 1997, relating to installnment sales of certain
property, shall not apply to paynents received in incone years
begi nning on or after January 1, 1997, with respect to dispositions
occurring in income years beginning after Decenber 31, 1987.

(B) This paragraph shall not apply to any income year
begi nning on or after January 1, 1998.

(b) For purposes of applying Section 56(d) of the Interna
Revenue Code, all references to "Decenber 31, 1986," are nodified to
read "Decenber 31, 1987," and all references to "January 1, 1987," are
nodi fied to read "January 1, 1988."

(c) Section 56(d)(1) of the Internal Revenue Code, relating
to the alternative tax net operating |oss deduction, is nodified to
i nclude the provisions of Section 25108.

(d) For each income year beginning on or after January 1,
1988, and before January 1, 1990, Section 56(f)(2)(E) of the Interna
Revenue Code, as it read during that period, is nodified to refer to
both of the foll ow ng:

(1) Cooperatives under Section 24404 in lieu of the
deduction all owed under Section 1382(b) of the Internal Revenue Code.

(2) Credit unions under Section 24405 as though the
deduction all owed under Section 1382(b) of the Internal Revenue Code
applied to credit unions.

(e) Section 56(g) of the Internal Revenue Code, relating to
adj ust nents based on adjusted current earnings, is nodified to provide
that for corporations whose incone is determ ned under Chapter 17
(commencing with Section 25101), adjusted current earnings shall be
al l ocated and apportioned in the sane manner as net income is
al |l ocated and apportioned for purposes of the regular tax. In



addi tion, each of the follow ng shall apply:

(1) Sections 56(g)(1)(A) and 56(g)(3) of the Internal
Revenue Code are nodified to provide that the term "adjusted current
earni ngs" means the sum of the adjusted current earnings of that
corporation apportionable to this state and the adjusted current
earnings allocable to this state.

(2) Section 56(g)(1)(B) of the Internal Revenue Code is
nodi fied to provide that the term™"alternative m ni numtaxable inconme”
means the sum of the alternative mnimumtaxable income of that
corporation apportionable to this state and the alternative m ni num
t axabl e i ncone allocable to this state.

(f) Section 56(g)(4)(A) of the Internal Revenue Code is
nodi fied to provide the foll ow ng:

(1) I'n the case of any property placed in service on or
after January 1, 1981, and prior to January 1, 1987, other than
residential rental property for which an el ecti on was nade under
former Section 24349.5, the anmpunt allowabl e as depreciation or
anortization with respect to that property shall be the sane anount
that woul d have been all owable for the incone year had the taxpayer
depreci ated the property under the straight line method for each
i ncone year of the useful life (determ ned wi thout regard to Section
24354.2) for which the taxpayer has held the property.

(2) In the case of any property placed in service on or
after January 1, 1987, and prior to January 1, 1990, other than
residential rental property for which an el ection was nade under
former Section 24349.5, the anmpunt allowabl e as depreciation or
anortization with respect to that property shall be determ ned by each
of the follow ng:

(A) Taking into account the adjusted basis of that property
(as determ ned for purposes of conputing alternative m ni numtaxable
i ncone) as of the close of the last incone year begi nning before
January 1, 1990.

(B) Using the straight |ine nmethod over the remai nder of
the recovery period applicable to that property under the alternative
system of Section 168(g) of the Internal Revenue Code.

(3) The anmendnents made to paragraph (2) by the act adding
thi s paragraph shall apply to inconme years beginning on or after
January 1, 1990.

(4) The last sentence of Section 56(g)(4)(A) (i) of the
I nternal Revenue Code, shall not apply to incone years beginning
before January 1, 1998.

(g) (1) Section 56(g)(4)(C of the Internal Revenue Code,
relating to disallowance of itens not deductible in conputing earnings
and profits, shall be nodified as foll ows:

(A (i) A deduction shall be allowed for anpbunts all owabl e
as a deduction for purposes of the regular tax under Sections 24402,
24410, 24411, and 25106.

(ii1) For each incone year beginning on or after January 1,
1990, a deduction shall be allowed for amounts all owable as a
deduction to a credit union for purposes of the regular tax under
Section 24405.

(B) Section 56(g)(4)(C(ii) of the Internal Revenue Code,



relating to special rule for 100-percent dividends, shall not be
applicabl e.

(C) Section 56(g)(4)(O(iti) of the Internal Revenue Code,
relating to special rule for dividends from Section 936 conpani es,
shall not be applicable.

(D) Section 56(g)(4)(C(iv) of the Internal Revenue Code,
relating to special rule for certain dividends received by certain
cooperatives, shall not be applicable.

(2) Section 56(g)(4)(D(ii) of the Internal Revenue Code is
nodified to specify that Sections 24364 and 24407 shall not apply to
expendi tures paid or incurred in inconme years beginning on or after
January 1, 1990.

(3) Wth respect to corporations which are not subject to
the tax inposed under Chapter 2 (comencing with Section 23101), the
anount of interest incone included in the adjusted current earnings
shall not exceed the anmpunt of interest incone included for purposes
of the regul ar tax.

(4) Appropriate adjustnents shall be nade to limt
deductions from adj usted current earnings for interest expense in
accordance with the provisions of Sections 24344 and 24425.

h)y—Seetion-56{g)r{4{H)—of the Internal Revenue Code
L ati f eharitabl ot _ chall Ly



